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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION

CHEETAH OMNI, LLC,     §
    §

Plaintiff,     §
    §

vs.     §      CIVIL ACTION No. 6:09cv260
    §

VERIZON SERVICES CORP., et al.     §
    §

Defendants,     §

ORDER

Before the Court is Defendant Verizon Services Corp. (“Verizon”) Renewed Motion To

Strike And Exclude The Expert Report And Testimony Of Rodney L. Crawford (Doc. No. 314,

“MOTION”).  Plaintiff Cheetah, Omni, LLC (“Cheetah”) has filed a response (Doc. No. 370, “OPP.”).

The parties also provided argument at hearings conducted on February 17 and March 7, 2011.  After

careful consideration of the parties’ submissions, the Court hereby GRANTS-IN-PART

Defendant’s Motion.

Cheetah’s damages expert, Rodney L. Crawford, has submitted an expert report in this case

using a royalty base equal to Verizon’s total revenues for the allegedly infringing fiber-to-premises

network (known as “FiOS”), which employs Reconfigurable Optical Add/Drop Multiplexer

(“ROADM”) equipment containing Liquid Crystal on Silicon (“LCoS”)-based Wavelength Selective

Switches.  See MOTION at 1; OPP. at 4.  Verizon’s total FiOS revenue is approximately $13 billion,

however, Mr. Crawford’s analysis reduces that number down to $2.9 billion because Verizon only

derives 22.1% of the overall revenue from LCoS- based systems.  Id.  In light of recent

pronouncements from the Federal Circuit in Uniloc v. Microsoft Corp., – F.3d –, 2011 WL 9738
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(Fed. Cir. Jan. 4, 2011), the Court finds that Mr. Crawford has not sufficiently tied this royalty base

to the facts of the case – regardless of whether the “entire market value rule” applies.

Mr. Crawford, in determining the royalty rate, carves out 83 % of Verizon’s profits from use

of the allegedly infringing system pursuant to factor 13 of the Georgia Pacific factors.  Id. at 4.  In

fact, Cheetah concedes that this carve out represents Verizon’s LCoS-based system profits not

attributable to Cheetah’s invention.  Id. at 17.  By conceding that Verizon derives 83 % of its profits

(and comparable revenue) related to the system from elements other than the allegedly infringing

system, Cheetah cannot be entitled to then use the total revenue derived from the system as its

royalty base.  

Even crediting Cheetah’s argument that the asserted claims cover Verizon’s entire FiOS

network, by conceding that 83 % of the profit from the system is derived from unpatented features

within the system, e.g. content, customer service, general and administrative expenses, pension and

benefits and marketing (OPP. at 14), Mr. Crawford must provide affirmative support for using the

entire Verizon FiOS revenue as the royalty base.  Merely reducing the royalty rate does not alleviate

such responsibility.

As such, the Court finds that Mr. Crawford has not sufficiently supported using Verizon’s

total revenue derived from LCoS-based systems as the royalty base in this case.  The Court hereby

GRANTS-IN-PART Verizon’s motion to strike Mr. Crawford’s expert report and testimony.  The

Court also GRANTS Cheetah leave to file a supplemental report in light of this Order by Thursday,

March 10, 2011 at noon.  Verizon is also granted leave to file a supplemental rebuttal report by

Saturday, March 12, 2011 at noon.  Cheetah is further ORDERED to provide Mr. Crawford for

one-hour of additional deposition testimony after Cheetah files its supplemental report.
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Additionally, Mr. Crawford’s previous expert reports may not be used at trial unless the party

seeking such use first approaches the bench to obtain permission.

.

                                                ___________________________________
           JOHN D. LOVE

          UNITED STATES MAGISTRATE JUDGE

So ORDERED and SIGNED this 8th day of March, 2011.


