
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

MARSHALL DIVISION 
 
REMBRANDT WIRELESS 
TECHNOLOGIES, LP, 
 
v. 
 
SAMSUNG ELECTRONICS CO., LTD., 
et al. 
 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
  

 
 
 
 CASE NO. 2:13-CV-213-JRG-RSP 
 
 

 
ORDER DENYING DEFENDANTS’ MOTION TO EXCLUDE 

 
Currently before the Court is Defendants’ Motion to Exclude Opinions of Roy Weinstein 

Pursuant to Federal Rules of Evidence 702 and 403 (Dkt. No. 189, “Motion to Exclude”).  

APPLICABLE LAW 

An expert witness may provide opinion testimony if “(a) the expert’s scientific, technical, 

or other specialized knowledge will help the trier of fact to understand the evidence or to 

determine a fact in issue; (b) the testimony is based on sufficient facts or data; (c) the testimony 

is the product of reliable principles and methods; and (d) the expert has reliably applied the 

principles and methods to the facts of the case.” FED. R. EVID. 702.  

Rule 702 requires a district court to make a preliminary determination, when requested, 

as to whether the requirements of the rule are satisfied with regard to a particular expert’s 

proposed testimony. See Kumho Tire Co. v. Carmichael, 526 U.S. 137, 149 (1999); Daubert v. 

Merrell Dow Pharm., Inc., 509 U.S. 579, 592–93 (1993). District courts are accorded broad 

discretion in making Rule 702 determinations of admissibility. Kumho Tire, 526 U.S. at 152 

(“[T]he trial judge must have considerable leeway in deciding in a particular case how to go 

about determining whether particular expert testimony is reliable.”). Although the Fifth Circuit 

and other courts have identified various factors that the district court may consider in 
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determining whether an expert’s testimony should be admitted, the nature of the factors that are 

appropriate for the court to consider is dictated by the ultimate inquiry—whether the expert’s 

testimony is sufficiently reliable and relevant to be helpful to the finder of fact and thus to 

warrant admission at trial. United States v. Valencia, 600 F.3d 389, 424 (5th Cir. 2010). 

Importantly, in a jury trial setting, the Court’s role under Daubert is not to weigh the 

expert testimony to the point of supplanting the jury’s fact-finding role; instead, the Court’s role 

is limited to that of a gatekeeper, ensuring that the evidence in dispute is at least sufficiently 

reliable and relevant to the issue before the jury that it is appropriate for the jury’s consideration. 

See Micro Chem., Inc. v. Lextron, Inc., 317 F.3d 1387, 1391–92 (Fed. Cir. 2003) (applying Fifth 

Circuit law) (“When, as here, the parties’ experts rely on conflicting sets of facts, it is not the 

role of the trial court to evaluate the correctness of facts underlying one expert’s testimony.”); 

Pipitone v. Biomatrix, Inc., 288 F.3d 239, 249–50 (5th Cir. 2002) (“‘[t]he trial court’s role as 

gatekeeper [under Daubert] is not intended to serve as a replacement for the adversary 

system.’ . . . Thus, while exercising its role as a gate-keeper, a trial court must take care not to 

transform a Daubert hearing into a trial on the merits,” quoting FED. R. EVID. 702 advisory 

committee note). As the Supreme Court explained in Daubert, 509 U.S. at 596, “[v]igorous 

cross-examination, presentation of contrary evidence, and careful instruction on the burden of 

proof are the traditional and appropriate means of attacking shaky but admissible evidence.” See 

Mathis v. Exxon Corp., 302 F.3d 448, 461 (5th Cir. 2002).  
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DISCUSSION 

In their Motion to Exclude, Defendants set forth three grounds1 for which to exclude the 

testimony of Rembrandt Technologies, LP’s (“Rembrandt,” alternatively “Plaintiff”) damages 

expert, Roy Weinstein.  

First, Defendants argue Mr. Weinstein’s supplemental opinions regarding the Blackberry 

settlement agreement (“Blackberry Agreement”) should be excluded as unreliable because they 

are based on an “allocation” that is arbitrary and contrived for the purpose of litigation. (Mot. at 

3.) Specifically, Defendants argue two main points: (i.) the “allocation” totals in the BlackBerry 

Agreement were unilaterally manufactured by Rembrandt and Mr. Weinstein; and (ii.) the 

“allocation” totals are arbitrary and Mr. Weinstein’s supplemental opinions are not based on any 

analysis of the underlying litigation. (Id. at 4–8.) 

Regarding their first point, Defendants cite to a license agreement between Rembrandt 

and Blackberry resulting from litigation in which Blackberry agreed to a lump sum payment in 

exchange, in part, for a limited license prior to November 12, 2014, and a standstill period during 

which damages continue to accrue. (Id. at 4–5.) Relying on this agreement, Mr. Weinstein 

determined a baseline allocation of a ten-cent per-unit royalty which was adjusted upward to 

between eleven and fourteen cents to account “for the risk of litigation.” (Id. at 4.) Defendants 

further contend that Mr. Weinstein’s original analysis concluded a two-cent royalty would be 

appropriate as a result of this agreement, and suggest this royalty was improperly adjusted to the 

ten-cent figure based on subsequent input from Rembrandt. (Id. at 6.) 

                                                 
1 Those grounds are set forth under Sections IV, V, and VI of Defendants’ Motion to 

Exclude. (Mot. at i.) Notably, the parties have agreed to enter into a stipulation as to the 
remaining sections (Sections VII, VIII, and IX). (Opp. at 15.) Accordingly, the Court will not 
address these arguments pursuant to the parties’ agreement. 
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Regarding their second point, Defendants challenge the allocation of the lump sum 

payment to particular pre-suit, post-suit, and standstill provisions of the Blackberry Agreement 

and deem it to be arbitrary. (Id. at 7); see also (id. at 5) (specifying the particular allocations of 

pre-filing, post-filing, and standstill provisions). Defendants further cite to a portion of the 

Blackberry Agreement in which Blackberry expressly rejects the notion of an allocation of the 

payment. (Id. at 5.)  

In response, Plaintiff emphasizes the relevance of the Blackberry Agreement as it being 

the only license that specifically focuses on the patented technology. (Opp. at 5) (emphasis 

added). Further, Plaintiff argues the difference between the two-cent and ten-cent royalty figures 

account for pre-filing and post-filing sales and reflect the “additional litigation risk” of the pre-

filing damages in light of Blackberry’s marking defense. (Id. at 7.) Finally, Plaintiff argues the 

presumptive reason Blackberry elected to not agree to an allocation of payment is to avoid 

implications in other litigations and that challenges to Mr. Weinstein’s factual assumptions can 

best be explored on cross-examination. (Id. at 8.) 

The Court observes that the Blackberry Agreement, which arose from litigation, is at 

least arguably the only license that includes the patents-in-suit available as evidence in this case.2 

Although the Blackberry Agreement may be imperfect evidence, it is relevant to damages and 

it will not cause unfair prejudice or create significant juror confusion when considered in 
                                                 

2 The only other “license” the parties identify for the jury’s consideration relating to the 
patents-in-suit is a patent sale agreement between Zhone and Summit. (Reply at 1.) Though the 
parties dispute whether this agreement is a license or merely a sale of patent assets, the Court 
need not resolve the parties’ dispute as to its proper characterization. The Court notes, although 
portions of the patent sale agreement were previously excluded, the agreement as a whole can be 
presented for the jury’s consideration. That is, the Court’s previous ruling to exclude references 
to the pro rata valuation portion of this agreement does not affect the admissibility of the 
remaining portions of the agreement. See Hr’g Tr. at 66:16–67:2, Dkt. No. 225 (“THE 
COURT . . . . So, as to the pro rata allocation, that part will not be shown to the jury through 
evidence or argued to the jury.”)  
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toto with the Zhone-Summit Patent Sale Agreement3 Defendants wish to present in support of 

their damages theory. Simply put, inclusion of the Zhone-Summit Patent Sale Agreement (save 

the non-pro rata valuation portions) serves to mitigate any purported undue prejudice caused by 

the inclusion of the Blackberry Agreement. Because Defendants have failed to demonstrate 

undue prejudice in light of the foregoing, Mr. Weinstein’s testimony relating to the Blackberry 

Agreement will not be excluded. Accordingly, the Court finds Defendants’ Motion to Exclude 

should be denied on this ground. 

Second, Defendants argue Mr. Weinstein’s methodology and calculation of damages 

based on TI chip price data is improper, contrary to law, and should be excluded. (Mot. at 8.) 

Specifically, Defendants argue four main points: (i.) Mr. Weinstein’s methodology runs afoul of 

proper methods of calculating damages and VirnetX; (ii.) Mr. Weinstein’s methodology also fails 

to apportion properly between the allegedly patented features and unpatented features as required 

by VirnetX; (iii.) the TI chip price data relied upon by Mr. Weinstein is irrelevant because it has 

no relation to the accused products; and (iv.) Mr. Weinstein improperly cherry-picks the TI chip 

price data to greatly inflate Rembrandt’s damages. (Id. at 8–12.) 

Regarding the first and second points, Defendants challenge Mr. Weinstein’s approach in 

evaluating the incremental cost difference between a particular TI chip incorporating Enhanced 

Date Rate (“EDR”) functionality (BRF6300) and one without EDR functionality (BRF6150) to 

determine a per-unit royalty. See (Mot. at 9) (arguing this approach allocates the entire 

increment cost of his royalty calculation to Rembrandt) (emphasis in original). Defendants 

further challenge Mr. Weinstein’s comparison of the BRF6300 and BRF6150 chips on the basis 

that Mr. Weinstein ascribes the entire price difference to the EDR technology, despite other, 

                                                 
3 See supra at 4 n.2. 
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“non-trivial” differences between the two. See (id. at 10) (citing to Rembrandt’s infringement 

expert, Dr. Robert Morrow).  

Plaintiffs argue Mr. Weinstein relied upon Dr. Morrow’s opinions regarding the principal 

differences of the two and found that those non-trivial differences “roughly offset each other.” 

(Opp. at 10) (citations omitted.) Plaintiff further argues Dr. Morrow concluded that the 

comparison of these chips “provides the best comparison for determining the added value of the 

[Bluetooth] EDR functionality because the only significant feature that differs between these 

chips is the [Bluetooth] EDR functionality. (Id.) (citations omitted). Given the parties’ differing 

views, it appears Defendants’ primary dispute with Mr. Weinstein’s report and testimony lies in 

the underlying technical analysis performed by Dr. Morrow when comparing the BRF6300 and 

BRF6150 chips—i.e., whether the entire incremental cost difference of the two should be 

attributed solely to EDR, or if additional benefits should be discounted in the analysis.  

Because Mr. Weinstein has been identified as a non-technical damages expert, he must 

rely on a technical expert to support his opinions concerning how damages would be affected 

through the benefit of the EDR technology. Although Defendants may disagree with the 

underlying analysis Dr. Morrow performed, the Court notes that Defendants have not moved to 

exclude his report. The issues Defendants raise here implicate the factual presuppositions Dr. 

Morrow undertakes to draw his ultimate conclusions. Accordingly, any perceived deficiencies 

in Dr. Morrow’s analysis—and Mr. Weinstein’s reliance upon it—should be addressed during 

cross-examination of one or both of these designated experts. 

Regarding the third and fourth points, Defendants argue that of 207 million alleged 

infringing units in this case, none of them use the BRF6300 chip Mr. Weinstein used in his 

analysis. See (Mot. at 11) (faulting Mr. Weinstein for his failure to evaluate Broadcom or 
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Qualcomm Bluetooth chips that are actually accused of infringement). Defendants further argue 

Mr. Weinstein improperly confined his analysis of the BRF6300 and BRF6150 chips, and 

unjustifiably limited price data to two fiscal quarters in which the price difference was 

significantly higher as compared to other fiscal quarters. (Id. at 12.)  

In its response, Plaintiff sets forth various justifications for Mr. Weinstein’s reliance on 

the sales figures derived from TI chips within the two fiscal quarters Defendants challenge. See, 

e.g., (Opp. at 10) (citing the effects of manufacturing processing advances and features other 

than the accused functionality could have on the non-TI chips); (id. at 11) (arguing the third and 

fourth quarters of 2006 are instructive and “highly relevant” to the analysis based on the market 

introduction of EDR-enabled chips).  

It is axiomatic that the Court’s role under Daubert is one of gatekeeper and not of fact 

finder. To the extent Defendants dispute the propriety of Mr. Weinstein’s sole reliance on TI 

chips and these particular fiscal quarters, they are free to challenge Mr. Weinstein through 

vigorous cross-examination. Accordingly, Defendants have failed to meet their burden in 

demonstrating Mr. Weinstein’s testimony should be excluded on this ground as well. 

Third and finally, Defendants argue Mr. Weinstein improperly inflates his damages 

calculations based on survey data that makes no mention of the allegedly infringing feature. 

(Mot. at 12.) Specifically, Defendants argue Mr. Weinstein’s analysis is not grounded in 

anything attributable to EDR and, thus, is untethered to the facts in the case. (Id. at 12–13.) 

Moreover, Defendants argue Mr. Weinstein’s analysis is contrary to the holdings of VirnetX4 for 

similar reasons. (Id. at 13.) 

                                                 
4 See VirnetX v. Cisco Sys., Inc., 767 F.3d 1308 (Fed. Cir. 2014) (rejecting the Nash 

Bargaining analysis). 
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Defendants further fault Mr. Weinstein for relying on surveys in which respondents 

referred to “full smartphone feature set,” devoid of any specific reference to EDR. (Id.) Plaintiff 

counters that use of the terms “full smartphone feature set” and Bluetooth over the “more 

technical term” EDR in its surveys is one of choice and is sufficient to tie it to the facts of the 

case. The dispute between the parties is one factual in nature and more closely relates to 

sufficiency rather than methodology. Specifically, the factual distinctions Defendants draw 

between EDR and Bluetooth may be adequately addressed during the cross-examination of Mr. 

Weinstein by challenging the reliability of his conclusions and the factual underpinnings that 

support them (e.g., the underlying survey). Accordingly, the Court finds Defendants’ Motion to 

Exclude should be denied on this ground as well. 

CONCLUSION 

Having considered all of Defendants’ objections to Mr. Weinstein’s opinions, 

Defendants’ to Exclude Opinions of Roy Weinstein Pursuant to Federal Rules of Evidence 702 

and 403 (Dkt. 189) is DENIED. 
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